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::  IN     THE   COURT    OF   THE   SESSIONS   JUDGE, NALBARI ::                                           

                                    Criminal Revision No. 29/2018 

                                   Present : Mrs. S. Begum 2nd. 
                                                  Sessions Judge, 
                                                  Nalbari.   
 
From the order dated 24/05/18 passed by learned Judicial Magistrate, 1st Class, 
Nalbari in connection with case No. 194m/17 u/s-125 CrPC. 
 
                                    Miss Anowara Begum. 
                                    W/O-Nur Hussain Ali. 
                                    Vill-  Borajal. 
                                    P.S-  Ghograpar. 
                                    Dist- Nalbari (Assam)………Revisionist/1st party. 
                                            - Vs-   
                                    Md. Nur Hussain Ali. 
                                    S/O-Siddik Ali. 
                                    Vill- Borajal. 
                                    P.S- Ghograpar. 
                                   Dist- Nalbari(Assam)…….... Opp. Party/2nd party. 
 
This revision petition having been finally heard on 20/11/18 in presence of 
                           Advocate for the petitioner  :   Mr. T. Ahmed. 
                           Advocate of the O.P             :    Mr. D. Baruah. 
                           Date of hearing                    :   20/11/2018. 
                           Date of judgment                 :   03/12/2018.       
                            

J U D G M E N T 

 

 The instant revision  has arisen out of a revision petition filed by 

revisionist/1st party Anowara Begum challenging the judgment and order passed 

by learned JMFC, Nalbari in connection with Case No.194M/17 u/s-125 CrPC vide 

which though the learned Magistrate granted monthly maintenance allowance to 

the children of the revisionist/1st Party @ Rs.1000/- pm each yet rejected the 

prayer of maintenance for the revisionist/1st party. 

 

2. The gist of the petition filed u/s-125 CrPC by the 1st party Anowara 

Begum is that the marriage between the 1st party Anowara Begum with 2nd 

party Nur Hussain Ali was solemnized on 20/01/02 and out of their conjugal life 

the 1st party gave birth to a male child and a female child. It is alleged that the 

2nd party tortured the 1st party both physically and mentally due to non-

fulfillment of dowry  demand and on 3/10/17 he even tried to kill her by putting 

her on fire. However, neighbouring people saved her life. She sustained burn 
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injury due to putting her on fire by the 2nd party. It is further disclosed that in 

the year 2010 the 1st party lodged a case against the 2nd party for torture 

caused upon her for demanding dowry but the said case was amicably settled 

later on. She further alleged that the 2nd party deserted her and the children and 

performed 2nd marriage and started to reside separately with his second wife in 

a rented house. It is stated that 2nd party is the owner of two tempo vehicles 

and by running the said tempo vehicles and from the landed property measuring 

2 kathas he earns monthly Rs.25000 to 30,000/-. On the other hand the she has 

no earning source of her own. Her first child is mentally retarded one and she 

faced hardship to maintain herself and her minor children. 

 

3. The 2nd party resisted the claim of the 1st party by filing written statement. 

He denied all the allegations leveled against him by the 1st party. It is stated by 

him that he is a driver by profession and earns monthly Rs.4000/- to 5000/- as a 

driver. By this meagre amount of income he has to maintain his 2nd wife and one 

male child from the side of his second wife and also has to maintain his old ailing 

parents. It is further stated that the 1st party is a  cook under mid-day-meal 

scheme and she earns Rs.2000/- as salary per month. Over and above this she 

earns monthly Rs.4000/- to 5000/- from other sources. On the above ground the 

2nd party prayed for dismissal of the petition filed by the 1st party. 

 

4. The learned trial court after recording the evidence of the both the parties 

granted maintenance allowance @ of Rs.1000/- each for the two minor children 

of the 1st party per month. However, the learned trial court did not grant any 

maintenance allowance to the 1st party for her maintenance. 

 

5. On being aggrieved with the impugned judgment and order passed by the 

learned trial court  rejecting the prayer of 1st party for her maintenance the 1st 

party preferred the present revision on various count. It is stated that the learned 

trial court without appreciating the evidence on record in its proper perspective 

rejected the prayer of the 1st party for her maintenance. It is further submitted 

that learned trial court passed the impugned order quite erroneously. It is 

submitted that the learned trial court did not explain and consider the word 

destitute at the time of passing the impugned judgment and order and 

erroneously rejected the prayer of maintenance of the 1st party. It is contended 
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that learned trial court misinterpreted the law and without properly appreciating 

the evidence of the 1st party arrived at an erroneous decision while rejecting the 

prayer of maintenance of the 1st party for herself and same is liable to be set 

aside. 

 

 The argument from the revisionist's side is mainly based on the ground 

mentioned in the revision petition. The opp. Party/ 2nd party on the other hand 

argued in support of the judgment and order passed by learned trial court and 

submitted that the impugned judgment should not be interfered by this revisional 

court. 

 

6. On the backdrop of the foregoing arguments I have carefully scrutinized 

the impugned judgment passed by learned trial court. It appears that the learned 

trial court while deciding issue No.1 held that there is sufficient ground for the 

petitioner to leave separately from her husband. After going through the 

evidence on record it appears that the 1st party in her evidence reiterated that 

she was subjected to physical and mental torture from the side of the 2nd party 

on account of dowry demand. It also appears from her evidence that 2nd party is 

now living with another woman. The 2nd party during cross-examination of the 

1st party nowhere denied the fact about the second marriage rather in his 

written statement admitted the fact relating to his second marriage. The second 

marriage is a just ground for refusal on the part of the 1st party to live with the 

2nd party. A wife whose husband is living with another woman is entitled to live 

separately from the husband. Marrying another lady or keeping a mistress by 

itself is sufficient ground to live separately from her husband. In the instant case 

also as the 2nd party has remarried so there is just ground for the 1st party to 

leave separately from the 2nd party. 

 

7. In the instant case from the cross-examination of the DW-1 Nur 

Hussain(2nd Party) it appears that he himself stayed in a rented house with his 

second wife and allowed the 1st party to reside in his own house. The evidence of 

the 1st party shows that she at present  resides at the house of the 2nd party 

and 2nd party after remarriage stays in a rented house with the 2nd wife. It is 

disclosed by the revisionist that though initially the 2nd party paid Rs.50/100 to 

her but later on since 3/10/17 he did not provide any maintenance to her. It is 
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disclosed by the 1st party that her son is mentally retarded and for his treatment 

and for the education expenditure of her daughter who is studying at class VIII 

total amount of Rs.4000/- is required by her. The 2nd party though claimed that 

he used to pay money to the 1st party occasionally yet he failed to establish the 

said fact by adducing any evidence. The 2nd party also did not challenge the fact 

that the son of the 1st party is a mentally retarded child. Though admittedly the 

1st party is a cook of the mid-day meal and she earns monthly Rs.1000/- but the 

said amount cannot be sufficient in the present day price hike society to maintain 

herself with the two minors child. The 1st party claimed that the 2nd party being 

the owner of two tempo vehicle and having landed property measuring 2 kathas 

earns Rs.25000/- to  Rs. 30000/- per month. On the other hand the 2nd party 

denied the said fact and claimed that he is only a driver by profession and earns 

daily Rs.100/- to Rs.150/- by driving the vehicle of some other person. In the 

instant case the 1st party could not show any documents relating to the fact that 

the 2nd party earns an amount of Rs.25000/- to Rs.30,000/- per month. She also 

could not adduce any evidence relating to the fact that 2nd party is the owner of 

two tempo vehicle. However, as a driver by profession the 2nd party's earning 

per month would not be less than Rs.8000/-. The learned trial court granted 

monthly maintenance allowance of Rs.1000/- each to the children of the 1st party. 

Though the 1st party earns monthly Rs.1000/-, Yet the said amount is not 

sufficient to maintain herself. Over and above maintaining herself she has also 

the liability to expend for the treatment of her mentally retarded child as well as 

for imparting education to her daughter. Considering the price hike of every 

essential commodities in the present day market and considering the fact that 

the son of the 1st party being a mentally retarded child he needs special care 

and attention including treatment and also considering the educational expenses 

of a child in the present day society, I am of the opinion that Rs.1000/- which the 

1st party is earning from her job and Rs.2000/- which she is getting as the 

maintenance allowance of the two children as per court's order is not sufficient to 

meet the basic necessities of her life. The evidence on record shows that 2nd 

party has no liability to maintain his parents as his father already expired and 

mother resided with his brother. His only liability is to maintain his second wife 

and one child from the second wife. The learned trial court has erred while 

rejecting the prayer of maintenance to the 1st party.   
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8.  Considering all the above aspects, I allowing the revision direct the 2nd 

party to pay monthly maintenance allowance of Rs.700/- to the revisionist/1st 

party. The order will be effective from the date of passing of this judgment.   

 

16. Revision is allowed. 

 

17. Send back the LCR to the learned court below with copy of this judgment 

passed by this court. 

 

 Given under my hand and the seal of this court on this the 3rd day of 

December/2018. 

 

 Dictated and corrected by me                            Sessions Judge, 

                                                                                            Nalbari. 

                  Sessions Judge, 

                        Nalbari. 

 

 

D. Roy. 


